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[bookmark: _Hlk157177204]Katherine Atcheson (00:05):
Hello and welcome to Clinical Chats, a podcast for sexual and reproductive healthcare professionals. Clinical Chats, formerly known as the Family Planning Files, is a program from the Clinical Training Center for Sexual and Reproductive Health, or CTCSRH, formerly known as the National Clinical Training Center for Family Planning or NCTCFP and is funded by the Office of Population Affairs in order to enhance the knowledge of Title X clinicians and other staff. In today's podcast, we'll be discussing the recent federal ruling, Ohio v. Becerra and what that means for Title X service sites and providers, as well as what we may be able to anticipate in the future of this case.

Katherine Atcheson (00:50):
Our guest today is Robin Summers, JD. Robin is Vice President and Senior Counsel at the National Family Planning and Reproductive Health Association where she's worked since 2005. Welcome back to the podcast, Robin. We're so excited to have you on today.

Robin Summers (01:08):
Thank you for having me back.

Katherine Atcheson (01:10):
To begin with, what exactly is the premise of the case Ohio v. Becerra?

[bookmark: _Hlk157177727]Robin Summers (01:17):
Yeah, so this case was brought by Ohio and originally 11 other states, Alabama, Arizona, Arkansas, Florida, Kansas, Kentucky, Missouri, Nebraska, Oklahoma, South Carolina, and West Virginia. And I say originally brought, because Arizona has since withdrawn from the case. But it is a challenge to the 2021 Title X rule, which in itself was a rescission and replacement for a prior rule, the 2019 Trump era Title X rule. So, under the 2019 rules restrictions, Title X entities were prohibited from referring for abortion care and were obligated to be fully, physically, and financially separate from abortion services among a number of other restrictions. The rule really shattered the network, resulted in nearly a thousand providers leaving the Title X program and it's taken years to recover. Those providers were able to return once the 2019 rule was rescinded thanks to the 2021 rule, that is the rule that's being challenged here.

Robin Summers (02:31):
So the states argue basically that the 2021 rule was, I'm going to use some phraseology here, but I'm going to explain it. That it was contrary to law, number one, and that it was arbitrary and capricious, number two, under a law that's called the Administrative Procedure Act or APA. So contrary to law means basically what it sounds like, that a federal agency's rule conflicts with some statutory or constitutional provision, for example, a rule conflicts with the underlying statute that's being interpreted by the rule. Arbitrary and capricious is, looking at whether an agency's rule was reasonable, is it supported by evidence or do the agency's explanations run counter to the facts that were before it? Did the agency consider important aspects of the problem, or did it entirely fail to consider an important aspect? Questions like those.

Robin Summers (03:34):
So, the states that brought suits specifically challenged two portions of the 2021 rule, the aforementioned, referral for abortion care, which is a requirement under the 2021 rule, and the parameters that the '21 rule sets for, what's referred to as program integrity, but basically, separation, what we talked about earlier. And they argue that these provisions are at odds with the underlying Title X statute and a specific section of that statute called Section 1008, which is what states that there is a prohibition on the use of Title X funds for abortion. So that was a lot, but that in a nutshell is what the lawsuit is over.

Katherine Atcheson (04:16):
And as we mentioned in the intro, recently there's been a ruling issued by the Sixth Circuit, which is a Federal Court in Ohio v. Becerra. Would you explain what that ruling is?

Robin Summers (04:30):
Sure. So let me just walk through a bit of procedural history so you can kind of see how this case got to where it is. So, on December 29th, 2021, the U.S District Court for the Southern District of Ohio upheld the 2021 Title X rule in this case. The court denied the plaintiff's request for, what's known as a preliminary injunction, basically a temporary injunction to block the 2021 rule, applying a certain standard of deference, which I'll talk about in a bit. The District Court held that the 2021 rule was fine with regard to the Title X statute and it was also not arbitrary and capricious.

Robin Summers (05:10):
The states appealed, and again, this portion of the case was just the preliminary injunction. A lot of times when lawsuits are filed, if there's a preliminary injunction being sought, the case sort of splits off into two different sections, if you will. The first, the one that moves faster tends to be the preliminary injunction phase, and then the second part of it is actually what we would call the merits phase, so it's the substance of the case. In a preliminary injunction, the court is trying to rule on whether you have a likelihood of success in your case, and the merits case is actually, do you succeed, in sort of the simplest possible terms. So, we're only at this point talking about the preliminary injunction phase. The merits phase of this case is actually still on hold, it has not moved. It's still sitting at the District Court and the District Court has not ruled on it. So, I just want to get that out of the way, so all we're talking about here are injunctions.

Robin Summers (06:01):
So the states appealed on the preliminary injunction to the US Court of Appeals for the Sixth Circuit, which is sort of the next level up, and they also filed an emergency motion for what's known as an injunction pending appeal. So basically, even though injunctive phases tend to move faster, they still take a while. And so, the states had filed for an emergency injunction, basically that would put an injunction in place while the Sixth Circuit was deciding if there would be an injunction. It's a fairly commonly sought remedy if there is an argument that the plaintiff wants to make that a significant risk of harm in not granting an injunction. Motion's panel for the Sixth Circuit denied the state's motion for this injunction, pending appeal. Basically, saying that the states had not demonstrated that they would be irreparably harmed without the injunction.

Robin Summers (06:55):
And so then the case just moved along its normal track on the preliminary injunction appeal. Oral argument on the preliminary injunction appeal was held before a different three-judge panel of the Sixth Circuit in October of 2022 and then November 30th, 2023, that panel issued its ruling on the preliminary injunction. And as I said, the merits case has been stayed and is basically on hold while this preliminary injunction appeal continues to move forward. So that's sort of the background, that's how we got to where we were.

Robin Summers (07:26):
So, what does the Sixth Circuit ruling actually say? Honestly, and it's a fairly surprising ruling in some sense, because it largely was a victory for the Title X program and for the 2021 rule, albeit with some puzzling implications and it may not stay that way forever. So, in a significant win, the Sixth Circuit panel did in fact uphold the District Court ruling with regard to the abortion referral requirement in the 2021 rule. I will say that it was a somewhat begrudging upholding of the District Court ruling. The panel basically said that U.S Supreme Court had previously interpreted Section 1008 of the Title X statute in a 1991 decision that's called Rust v. Sullivan. And they had previously interpreted Section 1008 and held that that section is ambiguous as to program integrity and abortion referral, so meaning that the prohibition on abortion in 1008 does not speak to referral nor say that strict physical separation is required.

Robin Summers (08:33):
And so, because Rust v. Sullivan had held that Section 1008 was ambiguous with regard to these issues, the Sixth Circuit here said that they have to apply a principle that's known as Chevron deference. Chevron deference means that the court must defer to the federal agency's interpretation of a statute if that interpretation is permissible. Under that standard, the Sixth Circuit said, they kind of give a double negative. They say, this is the quote, "We cannot say that the 2021 rules referral requirement is an impermissible interpretation of Section 1008." So, they don't say it's permissible, but they say they can't say it's impermissible. So as I said, begrudging, but bottom line is they upheld it.

Robin Summers (09:20):
However, the panel also held that the 2021 rules program integrity requirements, that separation piece that I mentioned between Title X and projects and abortion related services, said that those requirements are not a permissible interpretation of Section 1008 of the statute. The ruling does not hold that 1008 requires complete physical separation between Title X and abortion services, I want to say that again, it does not hold that complete physical separation is required. So, it doesn't require going back to that 2019 rule and the requirements that were in that, instead the Sixth Circuit ruled that the regulations basically need to have more concrete terms for compliance. So, something between what's in the 2021 rule and the Trump rule is sort of the best interpretation of that right now.

Katherine Atcheson (10:13):
So as you mentioned, previously the court issued a preliminary injunction just for the state of Ohio. What is the role practically for this preliminary injunction and why is it only for Ohio and not the other states who have joined Ohio in this suit?

Robin Summers (10:31):
Yeah, so the practical implication right now is actually nothing because the injunction is not actually in effect, and I'll come back to why that is. But the relief, let's talk about that part of it first, why it's limited to the state of Ohio. It's limited to Ohio, because "Only Ohio made the requisite showing of irreparable harm." So earlier I mentioned that to get a preliminary injunction, you have to show that you have irreparable harm. Ohio was the only state out of all the plaintiffs that actually submitted any kind of evidence of harm. And so, the Sixth Circuit, when it was ruling on the preliminary injunction said, "Okay, well we can't do anything for these other states that didn't submit anything but Ohio, you submitted something, so therefore we can go ahead with that."

Robin Summers (11:13):
The preliminary injunction that's granted to Ohio is further limited to a quote that's a little bit confusing, but I'm going to read it anyway. So, it's limited to, "Enjoining the United States from enforcing the 2021 rules, program integrity rules, in Ohio in a manner that would affect the allocation of funding in Ohio." What does that mean? We're not sure. I'm not sure anybody is sure at this point. And in part that is because the injunction is not in effect. So, it hasn't had any kind of effect yet, but the reality is this language is fairly particular. The court's not saying, "We're enjoining this part of the rule," they're saying, "We're enjoining it with regard to Ohio, but only as that part of the rule affects Ohio or that would affect Ohio in terms of the allocation of funding in the state of Ohio." So, there's a lot of pieces there that we're just not sure about.

Robin Summers (12:09):
So, it's unclear what exactly this injunction, if and when it goes into effect, would prevent the Office of Population Affairs from doing in Ohio or what it might require them to do there. So, beyond those sort of exact implications, the big takeaway here, the bottom line is that the injunction is not in effect and so the 2021 rule stands as is right now. And everybody should keep operating under the rules under the 2021 rules at least until there's a point in time where that changes, but right now, that's the law of the land.

Katherine Atcheson (12:45):
And so that leads us really well into my next question looking towards the future of this case. What do we know or anticipate might be happening and are there things Title X grantees and service sites might want to be aware of as this case moves forward?

Robin Summers (13:06):
Yeah, so I mean, the bottom line is, we've got quite a bit more case to come in this particular case. One or both of the parties could seek U.S Supreme Court review of the preliminary injunction ruling. And the reason that both parties potentially could is because you could have what's known as a cross appeal, because we like to just confuse everybody with all these legal terms. But basically, the federal government both won and lost in the case, right, and the states both won and lost in the case. The state plaintiffs lost on the abortion referral piece, but they won on a version, functionally, of program integrity, but yet the relief is also limited only to Ohio. So, there's sort of this weird dichotomy that's sort of created with the federal government, which won on abortion referral, but lost on program integrity. So, the federal government could potentially appeal on the program integrity piece and the state plaintiffs could potentially appeal on the abortion referral piece and perhaps the application of the preliminary injunction only to Ohio.

Robin Summers (14:08):
Whether any of that will happen, I don't know, but we'll have to see basically how that all happens. So, there's a lot of procedural stuff that's probably going to happen in the coming weeks. Alongside that, we have the merits phase, which I said earlier, is on hold right now. After the Sixth Circuit ruling on the preliminary injunction came out, both the state plaintiffs and the federal government filed basically a joint document with the District Court saying, "Yeah, we'd like to keep this on hold pending, basically all of these different appeal paths. While we play this out, just keep this case on hold while we figure out what's going on with this injunction." So, the bottom line here is that for all grantees and service sites, don't change anything right now, keep doing what you're doing unless and until a court rules differently or OPA tells you differently.

Katherine Atcheson (14:56):
And as you've said, we've got quite a bit more case to come, not just the merits phase, but also seeing how this injunction plays out. What are some good places for clinicians and other Title X staff to go if they want to keep up with the developments in the case or learn more about it?

Robin Summers (15:15):
Well, I can tell you that NFPRHA, my organization, we follow these things very closely, as you might imagine. We filed amicus briefs in this case, it's called a friend-of-the-court brief, basically trying to provide some extra context. So obviously we are keeping a very close eye on it, and we report on this and other developments in other cases. So certainly, we will be doing that, and we try when we report on these things to make sure we're providing that sort of analysis and context. You can read a ruling and, even like the Sixth Circuit ruling, there's what it says and then there's what does it mean? And those two things may be very different and so we at NFPHRA always try to get to the, what it says, but also what it means or at least what we think it means. So, we will continue to do that, so certainly you can look to us for that.

Robin Summers (16:04):
I'm sure that the training centers will also have things to say as time goes on, and certainly I think that's a terrific place for people to get information. The thing that I would caution against, honestly is, media reports on these cases. As you heard in this podcast, cases tend to be very technical and complicated, both from a legal standpoint, but also just from a Title X standpoint. And a lot of times the media will report on something without the full context or a full understanding of all the ins and outs. Their top line for this ruling was basically, "Sixth Circuit strikes down Title X rule." I was like, "No, no, no, no, no. That's not what happened." And so, if you just read those headlines or you see some of these press reports come through, you might be like, "Oh my gosh, what just happened? This terrible thing just happened. Why am I not hearing about this anywhere else?"

Robin Summers (16:58):
So, take, basically whatever you read in the media with, not just a grain of salt, but sometimes cups of salt and go to your trusted sources, just really be vetting your information as it comes through. And don't be afraid to ask questions, you can contact NFPHRA, you can contact, I'm sure, the training centers, contact OPA. Sometimes they can say something and sometimes they can't, especially as litigation continues. But yeah, look for trusted sources.

Katherine Atcheson (17:24):
Well, this has been such an informative chat Robin, but before you go, I always like to ask our guests, what is your final message to our listeners? What is the one thing you really want them to remember from this podcast as they return to their practices?

Robin Summers (17:40):
Yeah, I think I'd say be mindful of this and other legal challenges that may ultimately impact Title X and Family Planning Care. There's a number of things we're tracking now, we expect more in the coming years, so it's important to keep an ear to the ground as to what's happening, but you also can't be consumed by it, we'll do that for you. But keep doing the great work you're doing and focus on that work and on the patients and the staff and all of those things. At a time when reproductive health continues to be under attack and when people's rights are being taken away, we really, really need a strong family planning workforce to deliver essential care to people who need it. So thank you for what you're doing and just urge you to keep doing it.

Katherine Atcheson (18:27):
And thank you Robin so much for joining us today and sharing your time and expertise with our listeners.

Katherine Atcheson (18:34):
For previous podcast episodes, search for Clinical Chats or subscribe to our show on iTunes, Google Podcasts, Spotify, or wherever you listen to podcasts. For a transcript of this podcast, as well as other online learning activities and continuing education opportunities, please visit our website at www.ctcsrh.org. While you're there, you can sign up to receive our newsletter, Clinical Connections, at the top of the page. You can also follow the Clinical Training Center for Sexual and Reproductive Health on Twitter @ctcsrh, all lowercase and on LinkedIn. The CTCSRH is funded by the Office of Population Affairs to provide continuing education, training and technical assistance to Title X grantees, sub-recipients, and service sites, and is supported by HHS Grant #5FPTPA006031-03-00.

Katherine Atcheson (19:32):
The podcast is intended for informational purposes only and does not constitute legal or medical advice or endorsement of specific products. Opinions expressed herein are the views of the speakers and do not necessarily reflect the official positions of Health and Human Services or HHS, Office of the Assistant Secretary of Health or OASH, or the Office of Population Affairs or OPA. No official support or endorsement by HHS, OASH and/or OPA is intended or should be inferred.

Katherine Atcheson (20:05):
Theme music written by Dan Jones and performed by Dan Jones and The Squids. Other production support, provided by the Collaborative to Advance Health Services at the University of Missouri-Kansas City School of Nursing and Health Studies. And finally, thank you to our listeners for tuning in today. We hope that you'll join us next time for another episode of Clinical Chats.

